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Resource Control and Management: Addressing the

Land Question in Kenya

1.
Background

1.1
The Land Question in the Context of the APRM

Kenya acceded to the African Peer Review Mechanism (APRM) in March, 2003. Consequent upon this, the country undertook intensive stakeholder consultations that resulted in the preparation of Kenya’s APRM Country Review Report in May 2006. The National Programme of Action developed during this process provided a clear road map on how the key issues identified during the peer review would be tackled in the four thematic areas of the review, namely democracy and political governance; economic governance and management, corporate governance and socio-economic development.

Kenya’s Country Review Report was tabled at the Forum of Heads of State and Government of the African Peer Review Mechanism [APR Forum] on 30th June 2006 in Banjul, The Gambia. Since then, Kenya submitted a six months progress report (June 2006 - January 2007) and tabled the Annual Progress Report covering June 2006 - June 2007 at the 6th APR Heads of State Forum in Accra, Ghana in July 2007. Kenya’s progress report covering the period June 2006 – June 2008 is due for discussion at the next African Peer Review (APR) Heads of State Forum, to be held in January 2009.
In the context of the African Peer Review Mechanism, the people of Kenya identified the following over-arching issues: land, constitution, managing diversity, gender, transformative leadership, youth unemployment, and implementation gaps. With regard to land, the APRM Country Review Report noted with concern that Kenya experienced landlessness on a large scale, with recurrent land disputes among individuals and between communities being a regular phenomenon. The report further stated that, the land question had continued to manifest itself in many ways, including land fragmentation, breakdown in land administration, disparities in land ownership and poverty. 

It acknowledged that the Government was in the process of developing a comprehensive National Land Policy, through a widely consultative process and stressed the need for the authorities to expedite the passing into law and implementation of this policy. 

1.2
Citizens Voices

In preparation of the APRM progress report covering the period June 2006 – June 2008, APRM forums were conducted in all the 8 provinces of Kenya to provide a platform for dialogue. Most of the stakeholders consulted expressed the view that if comprehensive land reforms were not implemented, inter-ethnic conflicts relating to land will remain a recurrent phenomenon in Kenya. In this regard, people reiterated that comprehensive land reforms needed to be the hallmark of the new reform agenda for the Grand Coalition Government. 

2.
Land Issue in Kenya: Historical Context
The Republic of Kenya has a total surface area of 59,195,800 ha, of which water surface forms 1,123,000 ha and land makes up 58,072,800 ha. of the total agricultural land (56,914,000 ha). The proportion that is classified as high and medium potential (suitable for arable agriculture) is 17.5 per cent. The rest (82.5 per cent) is suitable for extensive livestock production, wildlife and irrigated farming. 

Land usage categories in Kenya

	
	Category
	Area

(Sq km)
	Per cent of Total 

Land and Water area

	1
	Forest
	7,084
	1.2

	2
	Government Reserve
	492
	0.1

	3
	Townships
	1,812
	0.3

	4
	Alienated Land
	33,397
	5.7

	5
	Game Reserves
	13,691
	2.3

	6
	National Parks
	3,149
	0.5

	7
	Trust Land
	457,449
	78.5

	8
	Total area of water
	11,230
	1.9

	
	Total Land and Water
	582,646
	100.0


Source: Adapted from Vision 2030 Medium Term Plan (2008-2012)
Land is the most important factor of production for the majority of Kenyans. It provides the foundation for many other activities such as agriculture, water, settlement, tourism, wildlife and forestry.  It is crucial to the attainment of economic growth, poverty reduction and gender equity precisely because most people depend on land for their livelihood. Prior to colonial rule, land was owned communally. This was however changed by the colonial government which introduced land title deeds and therefore individual ownership of land. The colonial land policies were complex and costly. They were also discriminatory leading to marginalization, displacement and discontent. 
The objective of the colonial land policy was to entrench a dominant settler economy while subjugating the African economy through administrative and legal mechanisms. Since then, land has remained a critical factor for economic growth, equality and poverty reduction. This partly explains why land was a key factor in the struggle for independence and remains emotive, politically sensitive, and culturally complex. 

At the time of independence, there were two substantive regimes in property law and five registration systems supported by administrative institutions to effect the objects of the regime. The net effect of this was to perpetuate a dual system of economic relationships consisting of a highly productive enclave controlled by a small number of European settlers and a subsistence periphery operated by a large number of African peasantry. The duality was manifest in:

· Systems of land tenure based, in one case, on principles of English property law and in the other, on a largely neglected regime of customary property law

· A structure of land distribution characterized by large holdings of high potential land, on the one hand, and a highly degraded and fragmented small holdings on the other

· An autonomous and properly controlled legal and administrative structure for the management of the European sector, as opposed to a coercive control structure for the African areas,

· A policy environment designed to facilitate the development of the European the African sector counterpart 

Since colonialism, Kenya has been grappling with the land question, which has persisted to date. Weak administrative and management mechanisms, restrictive cultural practices and multiple laws have resulted in denial of interest and land rights to some of our citizens. 
Manifestations of the land question include population pressure on land, escalation of desertification in arid and semi arid areas, under utilization of large tracts of arable land, high growth rate of informal settlements, land related conflicts, poor environmental management, gross disparities in land ownership and poor management of essential infrastructure. Centralization of land administration and management has also made services to the public inaccessible and costly.
Forty years after independence, the land question remains a vexing one. This can be attributed to inter alia: rapid population growth, the spread of HIV/AIDS, deterioration of production and productivity, systematic breakdown in land administration, rapid urbanization, and the desertification in the arid and semi-arid lands. The value Kenyans attach to land is manifested in the intermittent conflicts between different communities, particularly after elections. The climax of these intermittent land/ethnic/political clashes occurred during the 2007 post-election period. At independence in 1963, there was a high expectation that the inequalities in land ownership and use would be speedily addressed. Unfortunately, this was not done and the inequalities have continued and in some cases widened.
The land question has been addressed by the Government through various National Development Plans. The 1964-70 plan was the first to embrace land registration, transfer and land management practice. The Government recognized the importance of the former reserved areas in the national economy.  The plan further emphasized that to fulfill its role in a modern economy; land must be legally registered, thereby becoming a marketable and taxable asset as well as a suitable security. It emphasized that land consolidation and registration must incorporate land improvement, agricultural credit, and extension services. The National Development Plan [1994-1996] emphasized the same aspects of land management.  

The first national development policy document, the Sessional paper No.10 of 1965 on African socialism and its application to planning in Kenya, ensured that the country’s wealth remained in the productive areas, which included the formerly white occupied lands known as the ‘white highlands’. It asserted that to make the economy grow as fast as possible, development funds should be invested where they would yield the largest returns. This approach clearly favored the development of areas having natural resources, good land and rainfall, transport and power facilities.  

Sessional paper No.1 of 1986 on economic management for renewed growth re-emphasized that agriculture was the leading sector for economic growth and job creation. In terms of land tenure, the policy paper observed that there had been no major review of land policy since independence and recommended a major review of the land tenure laws and practices. 
The Poverty Reduction Strategy Paper (PRSP) 2001-2004, which formed the basis for the “Economic Recovery Strategy for Wealth and Employment Creation, 2003-2007 identified landlessness as a major underlying cause of poverty. Poverty is compounded by high population growth, poor land tenure systems, poor utilization of land resources, customary laws of inheritance and land fragmentation. The policy document concluded that inadequacy of land policies had adversely affected agricultural production.

2.1
Road Map to the Draft National Land Policy

Recognizing the serious problems facing land administration, tenure, ownership, use and management, the Government initiated several efforts to address the problem. In January 2000, the Government launched the Commission of Inquiry into the Land Law System in Kenya. The Commission was directed to undertake a broad review of land issues in Kenya and to recommend the main principles of a land policy framework among other tasks. In 2003, the Government appointed another commission, the Commission of Inquiry into Illegal/Irregular Allocation of Public Land. Land issues also formed a key component of the Constitution of Kenya Review Commission Report. All these efforts were geared towards solving the festering land problems in Kenya.
The National Land Policy was developed through a countrywide consultation process, involving all stakeholders, over a period of four years.  The stakeholders were from the public and private sectors, the civil societies, the academia and the communities. The consultations involved holding of Regional Workshops, focused Thematic Group workshops, written memoranda and verbal presentations from the stakeholders.
The first Draft was produced in December, 2005. In September 2006, the Cabinet approved its release to the public for further debate and analysis. The contributions by the public have been incorporated in the final draft.

2.2
International Land Policy Context

There are a number of global declarations on land and human settlement that the land policy benefited from, including the Istanbul Declaration on Human settlements
. Under this declaration, Governments committed themselves to providing legal security of tenure and equal access to land to their citizens, including women and those living in poverty; ensuring transparent, comprehensive and accessible systems in transferring land rights and legal security of tenure; and protecting all people from, and providing legal protection against forced evictions that are contrary to law, ensuring, as appropriate, that alternative suitable solutions are provided.

At the continental level, there have been initiatives towards the development of a continental framework for land policy in Africa spearheaded by UNECA, the African Union and the African Development Bank. It is against this background that the draft National Land Policy was peer reviewed by Ministers responsible for Land under the AU. In addition, Kenya undertook a number of fact finding and experience sharing missions in a number of countries in East and Southern Africa. They include; Uganda, Tanzania, Rwanda and Namibia.
3.
Content of the Proposed National Land Policy
The overall objective of the proposed land policy is to guide the country towards efficient, sustainable and equitable use of land for prosperity and posterity. It is the most comprehensive attempt by the Government to address land issues since independence. The Policy takes a long-term view on land and recognizes the need to address some of the historical injustices dating back to 1895 (when colonial rule began in Kenya) which have continued to plague effective land administration in Kenya. 

The Policy aims at addressing the following core issues:
3.1
Insecure land tenure

The existing land legislation is categorized as Government land, trust land and private land. It gives prominence to private land over indigenous/communal land. This has been a source of concern.
The draft policy recognizes indigenous/communal land and consequently categorizes land into public, community and private land. It aims at promoting efficiency, sustainability and equity in the use of land to achieve prosperity while ensuring that land is protected for the benefit of future generations.

3.2
Poor land administration

The existing land administration system is bureaucratic, expensive, undemocratic and prone to abuse, resulting in inordinate delays and injustice in the administration of land. The draft policy seeks to address this by introducing a devolved and accountable institutional framework for the management of land to ensure justice, equity, cost effectiveness and access to Land. 

3.3
Weak and /or ineffective mechanisms

Currently there are too many statutes dealing with the registration of land rights. No attempt has been made to harmonize these statutes in the past. As a result, the process of registration of land rights and access to land registration information has been cumbersome. The draft Land Policy aims at reducing these bureaucratic bottlenecks by harmonizing and consolidating these statutes and improving the land rights delivery system.
3.4
Land fragmentation

Problems of rapid urbanization, inadequate land use planning; unsustainable production, poor environmental management, inappropriate ecosystem protection and management are commonplace and require appropriate policy responses. 

To address the problem of land fragmentation, the new policy will ensure that all land is put into productive use on a sustainable basis. It will do this by facilitating the implementation of key land policy principles and conservation of land quality, environmental audit and assessment, productivity targets and guidelines, land sizes and land use planning.

3.5
Poor governance with regard to land administration

The current system of land rights delivery has not supplied adequate serviced land at an affordable price. Further, the system has not achieved equitable and fair distribution of the limited land resources. The inefficiency of the existing land delivery system is due to poor record keeping which has encouraged multiple allocations and registrations of plots of land. To address these governance issues, the new policy shall:

I. Align land rights delivery procedures and processes.

II. Consolidate, harmonize and streamline all land registration statutes.

III. Ensure that land records are computerized, authenticated, documented and their custody and sanctity secured.

Currently there are no clearly defined procedures for the allocation of land in settlement schemes; this has led to manipulation of the lists of allottees and exclusion of the poor and landless. These problems are compounded by the lack of clearly defined procedures for identifying, and keeping records of genuine squatters and landless people. In addition there are numerous cases of underutilized land by allottees. 

The proposed land policy will address these problems by reviewing and streamlining the documentation process of settlement plots and repossessing and reallocating abandoned settlement plots. The policy will also provide a clear framework for: 

I. Identifying, verifying and recording of genuine landless people,

II. Acquisition of land for establishment of settlement schemes,

III. Survey and demarcation of land in settlement schemes,

IV. Equitable and accountable allocation of settlement scheme plots.

Kenya also lacks up to date land information on different uses. Lack of this vital information complicates effective planning, zoning and overall management of land.

Land information is currently held mostly in paper form and managed manually. This is inefficient, time consuming and cannot support timely decision making about land.

The proposed land policy proposes to establish a comprehensive, efficient, user friendly, accessible, affordable, transparent and gender sensitive land information management system. This will ensure that the land information system facilitates accurate classification and mapping of private land, public land, community land, as well as land claimed by minority groups, pastoral communities, disputed land, and land identified to have been irregularly allocated.

3.6
Different land tenure regimes

The policy has thus been formulated to provide an overall framework and define the key measures required to address the critical issues of land administration, access to land, land use planning, restitution of historical injustices, environmental degradation, conflicts, unplanned proliferation of informal urban settlements, outdated legal framework, institutional framework and information management. 

The policy which will be anchored in the constitution also addresses issues such as compulsory acquisition and development control as well as tenure. It recognizes the need for security of tenure for all Kenyans particularly women, pastoral communities, informal settlements and other marginalized groups.

4.
Expected outcomes of the Proposed Land Policy

I. Efficient and transparent land resolution mechanisms.
II. Resettlement and restitution of displaced, landless and dispossessed citizens.

III. A land bank for use in resettlement and restitution. 

IV. Land issues requiring special intervention, such as historical injustices, land rights of minority communities and vulnerable groups will be recognized and protected. 

V. Participatory approach in decision making over land and land based resources. 

VI. Three institutions will be set up: the National Land Commission, the District Land Boards and Community Land Boards. District Land Tribunals will also be established, as will be a National Land Trust Fund to mobilize finances.
5.
Best Practices

I. Wide stakeholder consultations (Private sector, Civil society, Media, Professional bodies, Government Ministries among others),

II. The development of a sound reform plan to guide land administration systems,

III. Proactive Government responsiveness,

IV. Prominent and leading role by non-state actors in the adoption of the NLP. 

6.
Challenges

I. Resistance from powerful interest groups with vested interests in land e.g. cartels of wealthy land owners, political interference, socio-cultural practices among many others,
II. Building consensus on land issues at cabinet level requires a homogeneous cabinet,
III. Mobilization of parliamentary support for the policy,
IV. Timeframe for adoption,
V. Implementation challenges; 

VI. Cost for implementation.
7.
Lessons learnt

I. The formulation and implementation of a land policy is a complex process which requires maximum stakeholder engagement at all stages, intricate communication functions, 
II. All these activities have financial implications requiring mobilizing of adequate resources,
III. Consensus building requires time,
IV. Historical issues are a huge impediment towards broad based and effective land reforms in Africa,
V. The Government’s role in resource management, with particular regard to land, has to be driven by the need to safeguard the greater good.
8.
Long-term policy

The Land Policy is critical in providing a new dispensation order in the land sector, and in the way Kenyans perceive the whole arena of land administration and management. The following are some of the key policy recommendations;  

· The Policy designates all land in Kenya as public, community and private;

· The customary rights to land are recognized and protected;

· The Policy recognizes and protects private land rights and provides for derivative rights from all categories of lands rights holdings;
· The Policy recommends reform of the institutional framework for land administration and management to ensure devolution of power and authority, participation, representation, justice, equity and sustainability;

· Three institutions are suggested for managing land affairs in the country namely; The National Land Commission, The District Lands Board and Community Lands Boards;

· District Land Disputes Tribunals will be strengthened for dispute resolution.  The policy also recommends Alternative Dispute resolution mechanisms to strengthen access to justice in land-related matters;

· Land issues requiring special intervention such as historical injustices, land rights of minority communities and vulnerable groups will be addressed through the participation of such groups in decision making over land and land-based resources;

· Policy formulation, implementation, resource mobilization and monitoring and evaluation will be performed by the Ministry of Lands;

· A National Land Trust Fund will be established to mobilize and pool financial resources for the implementation of the National Land Policy.

Currently, the Kenyan Government is setting out to implement an ambitious national development plan, the Vision 2030, which seeks to accelerate transformation of the country into a rapidly industrializing middle income country by the year 2030.  This vision recognizes the vital role that land plays in the development process. The Vision 2030 clearly identifies insecure land ownership, unsustainable use of land as a natural resource, a weak land administration regime, and an ineffective land information system as key challenges to the development of Kenya. 

Hence, among Vision 2030’s flagship projects, two will specifically be focused on land;

· Land Registry: Land adjudication is a continuous process in Kenya; hence the Government will establish a GIS-based land registry at the Ministry of Lands. This will significantly streamline the process and help eliminate the existing bureaucratic practices.

· National Land Use Master Plan: The Government will set out to develop a national, regional and local area land use plans through an integrated and participatory process.

� Endorsed by the United Nations Conference on Human Settlements (Habitat II), held in Istanbul in 1996
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